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Name & Address of the Appellant & Respondent
M/s. Sabar Cables Pvt. Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. -
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. : ‘
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance {(No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount invoived is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1)  eEr SwET Yoo AT, 1044 % 4RT 35— U041 /35-F W Sfavia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3.as- ..
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied._agai‘n_s:t”'f}
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-"

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above. 50 Lac °
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branchof any. B
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribugal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

—~Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) 5w 3macer & wfey srcver wTfReRRoT 35 BT STET Yo r2raT Yook 2 GUS R @ al AT R e ggeen
& 10% 37T W 3R STl haret Gus Rarfee @ a1 a0z & 10% STae TR o o waneh §
(6)() In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

ORDER-1IN"ATT =22

This appeal has been filed by M/s Sabar Cables Private Ltd, Opposite
Sah_akari Gin, Survey No.783, P.N.H.S Kaknol, Himatnagar (hereinafter referred to
“as “the appellant”) against Order-in-Original No.STX-GNR—II—SUPDT—PNG-OOl-16-

17 dated 04.05.2017 (hereinaftei' referred to as “the impugned order” passed by .

the Superintendent of Service Tax Range-II, Gandhinagarl Division, Ahmedabad-1I1

(hereinafter referred to as “the adjudicating authority).

2. Briefly stated,. the appellant is engaged in manufacturing of electric wires,
cable and aluminum conductors; that they had entered into agreements with
buyers such as Uttar Gujarat Vij Company Ltd (UGVCL) and Pashchim Gujarat Vij
Company Ltd (PGVCL) for supply of electric cables and other goods. In terms of

relevant agreements/purchase order, the appellant has paid packing and freight -

charges as mentioned therein. It was further observed that Rs.6/- per unit had
been agreed to be paid upon by the buyers, in addition to the assessable value of
freig.ht and packing charges. It was observed that during April 2015 to March 2016,
the appellant had received an amount of Rs.14,03,019/- as freight charges and out
of the said freight charges, they had paid céi'tain freight charges to the Goods
Transpdrt Agency (GTA) and had discharged service tax liability under GTA as
recipient of service. 'Howevef, it appeared that they had not paid the entire amount
collected as freight from the buyers to the GTA but retained some amount with

them and shown as ‘net income of outward freight’ in their Personal & Ledger

Account. As it appeared that the appellant is not a GTA engaged in providing .

transportation ‘service but facilitating freight booking for the buyers; that the

differential amount ecarned by the appellant is nothing but the
commission/remuneration /corisideration/facilitation charges for providing Business
Auxiliary Service (BAS), a show cause ndtice dated 14.07.2016 was issued to#them
for recovery of Rs.51,917/- for the disputed period with interest and imposition of
penalty. vide the impugned order, the said show cause notice was decided by
confirming the demand of Rs.47,912/-with interest and imposed penalty under
Section 78, 77(1)(a), 77(1)(b), 77(1)(e), 77(2) of the Finance Act, 1994 and under
Rule 7C of Service Tax Rules, 1994. ‘

3. Being aggrieved, the appellant has ﬁled' the present appeal on the grounds

that the appellant is selling goods to the client for which transportation is

undertaké;n by GTA appointed by them; that they pays freight charges and -

recovers the amount of freight from its client which is higher than the actual freight
‘amour}t paid to GTA. Thus, in order to fall under the category of BAS, it is important
that they have to act an agent while facilitating transportation facility. The amount
collected by them is towards facilitating transporting of goods, be called as ‘incoh‘xe
from transportation service’ and not ‘commission income, hence it cannot be taxed
under the head of BAS. The appellant has arranged transportation facility on
principal to principal basis and not principal to agent basis to their buyers. The
appellant has recovered higher freight amount from buyers than the actual freight

q
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amount payable to GTA which clearly sighiﬁes profit earned by them from
transportation facility given to thelr cllents Thus demand ralsed on profit earned by
them is illegal as service tax can only be charged on gross amount of service
rendered and not on profit earned. The appellant also submitted that based on the

"above argument, they are not liable to pay service tax and penalty imposed. The .

appellant has cited various case laws in their favour.

4, A personal hearing in the matter was held on 07.09. 2017. Ms Bhagyashree
Bhatt and Shri Ajit Boricha, Chartered Accountants appeared for the same. They
reiterated the grounds of appeal and submitted citation in case of M/s Dhanshree
[2016-TIOL-1939-CFS and M/s Bafna Motor Transport Co. [2016 (4) TMI 154 ]

5. I have carefully gone through the facts of the case on record and
submissions made by the appellant. The short issue to be deCIded in the appeal is

as to whether the extra transportation charges received by the appellant from their

, chent other than the actual cost incurred by them is taxable or otherwise.

5 In the present case, I find that the appellant is paying service tax under GTA,
being recipient of service. They had entered with an agreement with UGVCL and
PGVCL for supply of electrical cables etc and in order to supply such goods to
buyer's premises, they made an arrangement of transportatlon of goods by road
with Goods Transport Agency and recovered transportation charges higher than the
amount paid to GTA. However, the appellant has not discharged tax liability for the
entire amount charged from the buyers but retained some additional amount
charged towards transportation. The department’s contention is that the amount so

retained by the appellant is nothing but the commission/facilitation charges etc for

_prowdlng BAS. On other hand, the appellant stated that such amount incurred by

tranSporting of goods be called as ‘income from transportation service’ and not
‘commission income, hence it cannot be taxed under the head of BAS; that the
appellant has arranged transportation facility on principal to principal basis and not
principal to agent basis to their buyers and the said amount is a ‘profit’ of their
business. -

6. I 'observe that, the issue involved in the instant case for the period involved
prior to April 2015 has already been decided by me: vide OIA No. AHM-EXCUS-003-
APP-034/16-17 dated 27.05.2016. Invthe said OIA, it has been held that the extra
amount collected by the appellant pertains to the service element over and above
the actual cost of freight; that the amount is a consideration they received in lieu of
services provided and since such additional mark-up money received by them is in
the nature of consideration, it cannot be classified as ‘profit’ but chargeable to
service tax under Business Auxiliary Service.

7. I observe that the period involved in the instant case is from April 2015 to

March 2016. In this case also, I observe that there is no dispute that some extra
amount other than the amount paid to GTA service was received by the appellant g

e i
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during the disputed periods. Further, it is also not disputed that the income shown
in their P & L account under the head of ‘net incomeé of outward freight’ is an extra
amount receivéd from their clients towards facilitating transportation of goods at
the rate at which the same was fixed. vBesides, 1 observe that the differential
amount received is based on commercial factors. It is fact that the appellant is not
a GTA engaged in providing transportation service but they are facilitating the
activities of freight booking for their buyers. Looking into the fact, I observe that
the buyer had cast their responsibility of arranging transportation on the appellant,
ihsfead of going to the GTA freight booking and paid money for getting the work
doné. The said activities are tantamount to procurement of service which is also an
input for their client. In the instant case, the department has demanded service
tax only on the differential amount which was retained by the appellant after
making payment towards GTA service. The amount sO realized by them and

mentioned under the head ‘net income of outward freight’ in their P & L Account is

nothing but the income from the service provided to their clients. In view of this, |

‘s'uch service has to be categorized under BAS. In other words, such service comes

under the ambit of _BAS.

8. Notwithstanding above, 1 observe that the service provided by the appellant
is to support the business of ‘their clients. They have charged amounts from their,
clients in excess of what they collected for the payment of GTA. 1 observe that the
extra amount collected is a consideration pertains to the service elemen’t over and
above the actual cost of freight and the said consideration is the value of taxable
service provided by them. Therefore, such additional mark-up money received by
the appellant from its clients in the nature of consideration cannot be classified as
Sprofit’ as in the process of rendering such serVice they had earned such
consideration, which is chargeable to service tax under the category of BAS in.view

of above discussion.

9. 1 observe that the appellant has cited case laws in the appeal memQq,
however looking to the facts and discussion hereidabove, the said citation have no
relevancy to the matter on hand. Further, they also relied on citations in case of
M/s Dhanshree Ispat [2016—TIOL—1939—CFS and M/s Bafna Motor Transport Co.
[2016 (4) TMI 154] during the course of personal hearing. 1 have perused the
same. The case of M/s Dhanshree Inspat referred the issue relating service tax on -
availment of service of GTA paid and claim.ed as reimbursement of such charges
- with. tax thereon from their clients. In the case of M/s Bafna Motor Transport Co.,
the party is engdged in the service of GTA and being paid the service tax under the
said category as a recipient. In the instant case, the appellant is a registered
manufacturer and entered with an agreement with UGVCL and PGVCL for supply of
electrical cables etc _and in order to supply éuch goods to buyer's premises, they
made an arrangement of transportation of goods by road with Goods Transport

Agency and recovered transportation charges higher than the amount pé‘id té-G'\:_'A.‘
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Therefore, the facts involved in both the cases are different from the facts of the

instant case, hence not applicable.* ¢ s

10. In view of above discussion, by following my earlier decision, vide OIA dated
27.05.2016, I am of the opinion that the activities carried out by the appellant is a
service which are correctly classifiable under the category of BAS and service tax is -
chargeable for the amount received by them on such service. Therefore, I do not
find any merit to interfere the impugned order which is totally upheid. In the
circumstances, the service tax demanded in the disputed period is recoverable from

the appellant with interest. Since the appellant has violated the provisions of the '

Finance Act, 1994 as discussed in the impugned order, the adjudicating_authority
has rightly imposed the penalty under Section 78, 77(1)(a), 77 (1) (b), 77(1) (e),
77 (2) of Finance Act, 1994 and under Rule 7C of Service Tax Rule 1994

5.6 In view of above discussion, I reject the appeal filed by the appellant and up
held the impugned order. The appeal is disposed of accordingly.

gD (310 )
Date: 23/10/2017.

Attested

oS\

. Superintendent (Appeals)

By R.P.A.D.

To .
M/s Sabar Cables Private Ltd,
Sahakari Gin, Survey No.783,

P.N.H.S Kaknol, Himatnagar

Copy to:-.

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Gandhinagar
3. The Addl./Joint Commissioner, (Systems), Central Excise, Gandhinagar

Guard file.

// The Dy. / Asstt. -Commissioner, Central Excise, Division- Gandhinagar,
5 . '

6. P.A file.







